the legality of the Department of Commerce (DOC) practice of "zeroing" in antidumping cases.
Domestically, the rate of initiation of antidumping and countervailing duty investigations during 2008 decreased from 2007 levels. Notable developments in domestic trade remedies practice included the development of a new "targeted dumping" test by DOC and increasing focus on China. In United States v. Eurodif, S.A., the U.S. Supreme Court, for the first time in history of the trade law, entertained briefs and oral argument regarding an antidumping duty appeal. The issue was whether the DOC correctly ruled that it could apply the antidumping duty law to companies in the business of uranium enrichment. At the time of writing, the Court had yet to issue its decision.
Finally, developing countries were the big winners in this year's small flurry of legislative activity. Trade preference programs benefiting over 130 developing countries were extended and modified just as they were about to expire. But the movement on trade preference programs stands in stark contrast to the lack of progress on three pending free trade agreements and other trade-related legislation.
II. Negotiation Developments
Little progress was made in trade negotiations in 2008, in part due to the expiration of TPA and in part due to uncertainty created by the U.S. presidential and congressional elections.
A. WTO NEGOTIATIONS
Doha Round
Despite optimism at the beginning of the year that a conclusion to the Doha Development Round was possible in 2008, world financial problems and continued disagreement on key issues between developed and developing countries forestalled a global trade deal this year. Negotiations on agriculture and non-agricultural market access (NAMA) modalities collapsed at the Ministerial meeting in July 2008. At the time of writing, political support and a pledge from world leaders to conclude modalities negotiations failed to revive talks.
In the agricultural negotiations, the major stumbling block was the inability of the United States and India to agree on a special safeguard mechanism for farmers in developing countries, in particular the tariff trigger for safeguards.I Other unresolved agricultural issues include farm tariff simplification, treatment of sensitive products, the creation of new tariff-rate quotas in developed countries, and cotton subsidies. 2 In the NAMA negotiations, there was some convergence on tariff-cutting for specified sectors of trade, but WTO Members could not bridge disagreements over coefficients on the tariff-cutting formula and the range of flexibilities for developing countries. 
Status of Bilateral Trade Agreements
United States' bilateral trade negotiations were largely stalled in 2008. Negotiations of the U.S.-Malaysia free trade agreement (FTA) quietly resumed this year 17 but did not make any discernible progress. The Malaysian government has indicated its hope for negotiating more favorable terms with the incoming Obama administration.'
8 Although negotiations between the United States and the Southern Africa Customs Union (SACU) remain suspended, the United States signed a Trade, Investment and Development Cooperation Agreement with SACU in July 2008, which will act as a "formal mechanism" for concluding interim trade-related agreements that could lead to a FTA in the future. 19 The U.S.-Thailand and U.S.-United Arab Emirates FTA talks remained dormant this 
Anti-Counterfeiting Trade Agreement
Negotiations on the multilateral Anti-Counterfeiting Trade Agreement (ACTA) began in June 2008 and several rounds of discussion were held through the end of the year. Other participants in the negotiations include Australia, Canada, the European Union, Japan, Jordan, Korea, Mexico, Morocco, New Zealand, Singapore, Switzerland, and the At a public meeting on ACTA also in September, the lead U.S. negotiator stated that there was no "specific draft text" to disclose and that negotiations were largely guided by already-concluded U.S.-FTA negotiations, particularly the U.S.-South Korea FTA.27 The U.S. Trade Representative (USTR) believed that ACTA could come into force into 2009 if the next administration continues to move forward with negotiations. 
See Sergei Blagov, Russia's Putin Pledges to Pursue Accession to WTO, as Cabinet Adopts Trade Blueprint,
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Trans-Pacific Strategic Economic Partnership
The United States announced in September 2008 that it would enter negotiations to join the Trans-Pacific Strategic Economic Partnership, known as the P-429 The P-4 is a free trade agreement among Brunei Darussalam, Chile, Singapore, and New Zealand. The United States participated in three rounds of negotiations on the financial services and investment chapters before deciding to initiate efforts to join the P-4 as a full party. 30 Australia, Peru, and Vietnam have also expressed interest in joining the P-4. 31 The next round of negotiations was scheduled for March 2009 but were postponed while the Obama administration assessed its trade policy priorities and installed its trade leadership. 
US/Canada-Continued Suspension of Obligations in EC-Hormones
The most significant decision issued by the Appellate Body in 2008 was in US/CanadaContinued Suspension of Obligations in EC-Hormones. 36 In that dispute, the Appellate Body addressed claims by the European Communities (EC) that the United States and Canada had violated Articles 22.8 and 23 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU) by failing to remove their retaliatory measures vis-a-vis the EC following the adoption of a measure that allegedly achieved compliance with the Dispute Settlement Body's (DSB's) recommendations and rulings in EC-Hormones. 37 This was the first time the Appellate Body addressed "post-retaliation" situations, which are not covered by current WTO disciplines. Also significant were the Appellate Body's findings concerning the Sanitary and Phytosanitary Agreement (SPS Agreement), in particular Articles 5.1 and 5.7 thereof.
The United States and Canada successfully appealed the Panel's findings that they committed "procedural violations" under Article 23 of the DSU by maintaining their retaliatory measures against the EC following the adoption of a measure that allegedly implemented the decision in EC-Hormones. In a ruling that significantly reinforces the effectiveness of trade sanctions as an enforcement mechanism under VVTO rules, the Appellate Body clarified that, under Article 22.8 of the DSU, the application of retaliatory measures may continue until substantive compliance with the covered agreements is achieved 33 37. See Appellate Body Report, EC-Hormones, VT/DS26/AB/R and WT/DS48/AB/R Gan. 16, 1998). The Appellate Body found that the EC's import ban on hormone-treated beef was not "based on" a risk assessment, as required by Article 5.1 of the SPS Agreement because scientific studies in support of the measure were not sufficiently specific to the particular risks at issue.
by the implementing Member. 38 Until substantive compliance is achieved, or confirmed in VTO adjudication, the authorization granted by the DSB to suspend concessions does not lapse. 39 For this reason, the Appellate Body concluded that the U.S. and Canada were neither "seeking the redress of a violation," nor making a "determination to the effect that a violation has occurred" within the meaning of Articles 23.1 and 23.2(a) of the DSU by continuing to retaliate against the EC.
4°F
urthermore, the Appellate Body established that a compliance proceeding under Article 21.5 of the DSU is the "proper course of action within the procedural structure of the DSU"4 1 in situations where there is disagreement as to whether substantive compliance has been achieved by measures taken after imposition of retaliatory measures. In so finding, the Appellate Body rejected the EC's argument that the implementing Member (the respondent in the original case) could not "self-initiate" proceedings under Article 21.5 of the DSU. The Appellate Body held that either the retaliating Member or the implementing Member could initiate Article 21.5 proceedings, because "both the suspending Member and the implementing Member share the responsibility to ensure that the suspension of concessions is not applied indefinitely.
" 42 The Appellate Body explained that the burden of proof for the original respondent in a "self-initiated" Article 2 1.5 proceeding would be a clear description of its implementing measure, and an adequate explanation regarding how this measure rectifies the inconsistencies found in the original proceedings, so as to place the Article 2 1.5 panel in a position to make an objective assessment of the matter and, in the absence of rebuttal, to rule in favour of the original respondent.
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For all other issues before the Article 21.5 Panel, including claims that the implementing measure violates provisions otherwise not covered by the DSB's recommendations rulings, the burden of proof would rest with the original complainant. 44 In the same dispute, the EC was successful in reversing the Panel's findings that its import ban on hormone-treated beef was not consistent with Articles 5.1 and 5.7 of the SPS Agreement. Preliminarily, the Appellate Body found that the Panel infringed the EC's due process rights by appointing and consulting as experts two scientists who had been directly involved in the risk assessments underlying the international standards from which the EC's measure deviated. 45 In addition, comes from respected and qualified sources; and determine whether the reasoning articulated on the basis of the scientific evidence is objective and coherent. 46 Finally, the Appellate Body reversed the "critical mass" standard developed by the Panel to examine whether the relevant scientific evidence on five of the hormones at issue was "insufficient" within the meaning of Article 5.7 of the SPS Agreement. The Appellate Body explained that the existence of international standards for those hormones "has probative value, but is not dispositive," of the question of whether the relevant scientific evidence is insufficient, particularly where a Member adopts an SPS measure that does not conform to those international standards. 47 Thus, rather than requiring a paradigm shift in the scientific knowledge, it is sufficient that new scientific evidence "casts doubts as to whether the previously existing body of scientific evidence still permits of a sufficiently objective assessment of risk."
48 Despite these findings, the Appellate Body concluded that it could not complete the legal analysis and determine whether the EC's import ban on hormone-treated beef was justified under Articles 5.1 and 5.7 of the SPS Agreement. This question shall be addressed in the Article 21.5 DSU panel that the Appellate Body recommended that the United States, Canada, and the EC initiate. 49 By virtue of the Appellate Body's decision, however, the United States and Canada may continue to apply sanctions against the EC pending the final outcome of those proceedings.
China-Auto Parts
On December 15, 2008, the Appellate Body issued its first ruling against China since its accession to the WTO in 2001. In China-Auto Parts, Canada, the EC and the U.S. successfully challenged a twenty-five percent charge imposed by China on auto parts that are subsequently assembled into complete motor vehicles. 50 The Appellate Body largely rejected China's appeal and upheld the Panel's findings the Chinese measure violated Articles 111:2 and 111:4 of the GATT, because it discriminated against imported over domestic like auto parts.
5 1 In so finding, the Appellate Body upheld the Panel's important threshold finding that the Chinese measure should be characterized as an "internal charge" under Article 111:2, rather than a border measure under Article I.l(b) of the GAIT. The Appellate Body reasoned that this was the case because the obligation to pay the charge accrued internally, after the auto parts have been assembled into complete vehicles. 53. CKD and SKD kits are all or nearly all of the parts and components necessary to assemble a complete motor vehicle, which must be packaged and shipped in a single shipment, and which must go through the assembly process in the importing country to become a complete vehicle. See id., para. 210. greater than ten percent if China created tariff lines for CKD and SKD kits. The Appellate Body found that the Panel erred in characterizing the twenty-five percent charge applicable on imports of CKD and SKI) kits as an "internal charge", and therefore reversed this finding. 
US-Stainless Steel and US-Continued Existence of Zeroing
In 2008, Panels and the Appellate Body continued to take different views on the question of whether WTO disciplines permit the practice of zeroing. In US-Stainless Steel, the Appellate Body reversed the Panel and found that the use of zeroing in periodic reviews is inconsistent with Article 9.3 of the AD Agreement and Article VI:2 of GATT, both "as such" and "as applied." 55 Following the analytical approach developed in USZeroing (EC)56 and US-Zeroing (yapan),5 7 the Appellate Body reiterated its interpretation that the concepts of "dumping" and "margins of dumping" in Article VI of GAITF are defined in relation to a "product" and address the pricing practice of exporters. 5 s For this reason, dumping cannot be found to occur at the transaction or importer-specific level.
9
The Appellate Body also considered that zeroing in periodic reviews is inconsistent with Article 9.3 of the AD Agreement because it results in the levy of duties that exceed the exporter's or foreign producer's dumping margin.
60
Also in US-Stainless Steel, the Appellate Body made important findings concerning precedents in WTO dispute settlement. In its appeal, Mexico claimed that the Panel's decision to depart from well-established Appellate Body jurisprudence on zeroing violated Article 11 of the DSU, which regulates panels and establishes the standard of review. Although the Appellate Body confirmed its interpretation that reports are not binding except with respect to the parties to a particular dispute, it held that subsequent panels are not free to disregard legal interpretations and the ratio decidendi contained in previous Appellate Body reports. 61 Controversially, the Appellate Body added that the requirement to provide "security and predictability" to the multilateral trading system under Article 3.2 of the DSU implies that "absent cogent reasons, an adjudicatory body will resolve the same legal question in the same way in a subsequent case." 62 The Appellate Body, nevertheless, refrained from finding a violation of Article 11 of the DSU because in its estimation the Panel's error flowed from its "misguided understanding" of the legal provisions at issue.
63
The Appellate Body's ruling on the value of precedent in US-Stainless Steel had immediate effects on subsequent panels that addressed the question of zeroing. On October 1, 2008, the Panel in US-Continued Existence of Zeroing decided for the first time to follow the Appellate Body's case law on this issue and found, despite having numerous objections to the reasoning developed by the Appellate Body, that the application of zeroing in periodic reviews is inconsistent with Article VI:2 of the GATT and 9.3 of the AD Agreement. 64 The Panel also ruled against the use of zeroing in original investigations and in sunset reviews.
India-Additional Duties
On October 30, 2008, the Appellate Body issued its report in India-Additional Duties. 65 This dispute concerned claims by the United States that the additional and "extra-additional" duties imposed by India on imports of alcoholic beverages and other products resulted in the imposition of "ordinary customs duties" or "other duties or charges" that exceeded the bound rates set out in India's Schedule of Concessions, in violation of Article 11:1(a) and (b) of GATT. In response, India claimed that the additional and extra-additional duties were justified under Article II:2(a) of GAT, which permits Members to impose charges on imports in excess of bound rates provided that such charges are "equivalent" to internal taxes imposed on domestic goods consistent with Article I1:2 of GATT, and as such were not covered by Article 11:1(b).
On appeal, the United States successfully challenged the Panel's finding that the United States had failed to establish a prima facie case that the additional and extra-additional duties were inconsistent with Article 11:1 (a) and (b) of GATT. The Appellate Body reversed the Panel's finding that Article 1: 1 (b) of GATT covers only duties and charges that "inherently discriminate against imports."
66 The Appellate Body found instead that the second sentence of Article H: 1 (b) covers "all duties or charges of any kind imposed on or in connection with importation other than [ordinary customs duties], including those duties or charges that do not inherently discriminate against imports.
'67
The Appellate Body also reversed the Panel's conclusion that the term "equivalent" in Article 1:2(a) of GATT does not require a quantitative comparison between the border charge and the internal tax imposed on domestic goods. The Appellate Body found that the determination of whether a border charge is equivalent to an internal tax imposed on domestic goods "must also include quantitative considerations relating to their effect and amount." 68 This ruling confirms that, in order to be justified under Article II:2(a), a border charge must not exceed the internal tax it is designed to offset. Even though the Appellate Body did not complete the legal analysis, it considered that the additional and extra-additional duties would not be justified under Article II:2(a) of GATT insofar as they would result in charges on imports that exceed internal taxes on domestic products and consequently would violate Article 1:1(b) of GATT to the extent that they would result in the imposition of duties in excess of those set forth in India's Schedule of Concessions. 69 During the course of the proceedings, India ceased to apply the additional and extra-additional duties on imported products, subject to certain conditions.
Other Disputes
The Appellate Body and Panels issued three additional decisions in 2008. On July 16, 2008, the Appellate Body issued its report for the appeals in US-Shrimp (Thailand) and US-Customs Bond Directive. 70 The Appellate Body upheld the Panels' finding that the Ad Note to Article VI:2 and 3 of GAYl" (Ad Note) authorizes the taking of reasonable security after the imposition of an anti-dumping duty order, pending the determination of the final liability for the payment of the anti-dumping duty. 71 But the Appellate Body found that the application of an "enhanced continuous bond requirement" by the U.S. on subject imports of frozen warm water shrimp did not constitute "reasonable security" for the payment of anti-dumping duties within the meaning of the Ad Note because the U.S. had failed to show that anti-dumping duty rates in respect of subject shrimp were likely to increase, resulting in significant additional unsecured liability. 
B. DISPUTES REGARDING IMPLEMENTATION
Disputes concerning implementation of the DSB's ruling and recommendations continued to represent a significant portion of the agenda of the DSB in 2008 with the issuance of two Panel and two Appellate Body reports under Article 21.5 of the DSU.
US-Upland Cotton (Article 21.5-Brazil)
On June 2, 2008, the Appellate Body issued its report in US-Upland Cotton (Article 21.5-Brazil). 7 5 The Appellate Body upheld the Panel's ultimate finding that the United States failed to fully implement the DSB's recommendations and rulings in the original proceedings.76 The Appellate Body found that export credit guarantees provided under the United States' revised General Sales Manager (GSM) 102 programme constituted "export subsidies" within the meaning of item (j) of the Illustrative List of Export Subsidies annexed to the SCM Agreement because the premiums charged under the programme continued to be inadequate to cover its long-term operating costs and losses. 77 The Appellate Body also held that the effect of marketing loan and counter-cyclical payments from the United States to upland cotton producers is significant price suppression in the world market for this product within the meaning of Article 6.3(c) of the SCM Agreement, resulting in "present" serious prejudice to the interest of Brazil under Article 5(c) of that Agreement. 
EC-Bananas (Article 21.5-Ecuador II and U.S.)
On November 26, 2008, the Appellate Body confirmed the Panel's decision that the EC's revised import regime for bananas fell short of implementing the DSB's recommendations and rulings in EC-Bananas Il. 79 The Appellate Body found that the duty-free tariff quota reserved for African, Caribbean, and Pacific (ACP) countries was inconsistent with Articles XIII: I and 2 of GATT because non-ACP suppliers were denied access to the tariff quota. 80 The Appellate Body also upheld, albeit for different reasons, the Panel's finding that the EC's €176/mt tariff for Most-Favored Nation (MFN) bananas, without consideration of the tariff quota bound at an in-quota tariff of C75/mt, resulted in import duties that exceeded the bound rates in the EC' 
C. NAFTA PANEL REPORTS
When a NAFTA binational panel reviews an antidumping or countervailing duty determination to determine whether it is in accordance with law, such law includes "judicial precedents to the extent a court of the importing party would rely on such materials." 82 The panel in Carbon & Alloy Steel Wire Rod from Canada, however, disregarded several Federal Circuit precedents finding Commerce's practice of "zeroing" in antidumping cases to be legal, and instead followed decisions of the VTO Appellate Body, which reached the opposite conclusion. 83 The binational panel declared itself a "generic or virtual United States court," which apparently meant something akin to a U.S. federal appeals court for its own virtual circuit. 84 The dispute was settled and the proceeding terminated before final panel action. 85 Otherwise, the United States could have brought an extraordinarv challenge under NAAFTA Article 1904.13, claiming that the panel "manifestly exceeded its powers, authority or jurisdiction" by applying the wrong body of law. The NAFTA Article extraordinary challenge standard is exceptionally high, but an appeal of this decision might have resulted in the first case finding that standard to be satisfied.
In other binational panel reviews, two decisions affirmed the agency determinations, 
Department of Commerce's New Targeted Dumping Methodology
In Certain Nails from the People's Republic of China and the United Arab Emirates, the Department of Commerce (DOC) changed its targeted dumping calculation methodology. At the preliminary stage in both proceedings, DOC applied the targeted dumping standards and methodologies consistent with Coated Free Sheet from Korea, s9 using the preponderance at 2 percent (P/2) test, and determined that targeted dumping was taking place.90 DOC also stated that it was reassessing the framework and standards for its targeted dumping analysis, intended to develop a new framework, and requested comments. 91 Thereafter, DOC developed a new test to determine whether targeted dumping had occurred.
After the preliminary results, DOC issued a post-preliminary determination relating to its targeted dumping calculation methodologies relying on the new methodology. 92 The first prong of the new methodology, the "standard deviation test," required DOC to "determine the share of the alleged target's (whether purchaser, region, or time period) purchases of identical merchandise, 9 3 by sales value, that are at prices more than one standard deviation below the average price of that identical merchandise to all customers." 94 DOC stated that if the total sales value of purchases that were more than one standard deviation below average price "exceeds thirty-three percent of the sales value to the alleged target of the identical merchandise, then the pattern requirement" under 19 C.F.R. § 351.414(f)(1)(i) was met.
The second prong of the new methodology, the "price gap test," required DOC to examine all sales that pass the standard deviation test and to determine the "sales value for which the difference between the average price to the alleged target and the lowest nontarget average price exceed [ 94. Post-Preliminary Determinations on Targeted Dumping, supra note 92, at 7-8. The standard deviation and the average price are calculated using a POI-wide average price weighted by sales value to the alleged target and POI-wide average price weighted by sales value to each distinct non-targeted entity of identical merchandise.
95.
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to the alleged target of the identical merchandise, then the significant difference requirement was met, and DOC determines that targeted dumping had occurred.
96
DOC upheld its new methodology in the final results but applied a volume-based method, rather than the value-based method used in the post-preliminary analysis, to both the standard deviation test and the price gap test. 97 In upholding the new methodology, DOC stated that the new methodology was "statutorily and statistically superior to the P/ 2 test for identifying targeted dumping."
98 Specifically, DOC stated that the P/2 test collapsed the pattern and significant differences requirements and relied on a "single, bright-line price threshold of two percent to define targeted dumping that does not account for price variations specific to the market in question."
99 DOC noted that it had initiated a separate process to gather additional comments and may further revise its targeted dumping methodology in future investigations. 100 In fact, the DOC withdrew the regulations on targeted dumping on December 10, 2008.101
Countervailing Duty Determinations
There were several significant developments in 2008 relating to the DOC's treatment of Chinese products under the SCM Agreement.
a. The Countervailability of Subsidies Conferred Prior to China's Accession to the WTO In the Circular Welded Pipe from China, DOC determined it was "appropriate and administratively desirable" to establish a uniform date from which to identify and measure subsidies in China. 102 In its preliminary determination, DOC adopted December 11, 2001, as the date from which it would identify and measure subsidies.
103
During the final phase of the investigation, parties argued that different dates (or no date at all) should be used as the cut-off date. Specifically, the petitioners and U.S. Steel argued that establishing a date certain conflicts with DOC's statutory mandate to investigate subsidies, conflicts with the average useful life regulations that support the full recognition of countervailable subsidies, and provides special treatment to China where nothing in the VTO's Accession Protocol states or implies such special treatment.
04 China ar- In its final June 2 008 determination, DOC continued to find that it was appropriate and administratively desirable to establish a uniform cut-off date of December 11, 2001, to identify and measure subsidies. DOC stated that it "had the discretion not to apply the CVD law where subsidies could not meaningfully be identified or measured" and that its analysis led to the conclusion that the economic changes that occurred leading up to WTO accession allowed DOC to identify or measure countervailable subsidies in China.
1 0 6 DOC made similar conclusions in subsequent cases.' The DOC determined that the Government of China was providing inputs for less than adequate remuneration to certain producers of subject merchandise for the first time in Circular Welded Pipe from China. 08 This significant determination resulted in specific findings relating to a determination of what constitutes an "authority" in China and what benchmarks to use the subsidy calculation. These findings were affirmed in subsequent cases and will have a significant impact on future countervailing duty proceedings involving China.
i. Whether a State-Owned Enterprise Is an "Authority"
Under U.S law, a countervailable subsidy is provided when an administrative authority provides a financial contribution that is specific, and a benefit is thereby conferred.
The term "authority" means "a government of a country or any public entity within the territory of the country."" 0 In the case of China, where there are many state-owned enterprises (SOEs), a crucial question in the investigation of this subsidy became whether an SOE was a public entity with the ability to provide a financial contribution."'
The Government of China argued that DOC had to determine individually whether each state-owned supplier was an authority."
2 It argued that DOC should apply a fivefactor test to determine whether each supplier was a public entity and thus able to provide After a determination that a government provided a good or service, DOC must identify an appropriate market-determined benchmark to measure the adequacy of remuneration for the good or service.
120 DOC prefers to use tier one, in-country benchmarks, "because such prices generally would be expected to reflect most closely the prevailing market conditions of the purchaser under investigation." 121 The DOC, however, will find that prices for such goods and services are significantly distorted if the foreign government provides the majority, or a substantial portion. of the market and will determine those prices to be an inappropriate basis to measure the benefit. , 1998) ) ("This is consistent with the Preamble, which states that 'we intend to continue our longstanding practice of treating most government-owned corporations as the government itself . . "). 120. The regulations provide a list of potential benchmarks in hierarchical order by preference: (1) market prices from actual transactions within the country under investigation ("tier one"); (2) world market prices that would be available to purchasers in the country under investigation ("tier two"); or (3) an assessment of whether the government price is consistent with market principles ("tier three" actual import price and the Steel Benchmarker prices were tier one benchmarks and relied on both in the final determination.12S
In Off-the-Road Tires from China, DOC used tier one benchmarks because of the high penetration of imports of both natural and synthetic rubber and lack of other evidence of government distortion, finding that the Chinese natural and synthetic rubber markets were not distorted.126 In Laminated Woven Sacks from China, DOC used tier two benchmarks, world market prices that would be available to purchasers in China, as its benchmark. Because the Government of China declined to provide the necessary information to examine the extent of government involvement in the petrochemical industry, the DOC applied an adverse inference to find that government ownership distorted the prices for these inputs in China.
c. Provision of Land for Less Than Adequate Remuneration and Out of Country Benchmarks
In the Laminated Woven Sacks, DOC determined, for the first time, that the Government of China provided land to a respondent for less than adequate remuneration.
128
During the investigation, one respondent reported that it was located in an industrial park. ' 29 DOC found that, in creating the industrial park, the government at the county level identified a specific, contiguous area of land within its jurisdiction, designated that land as an industrial park, and controlled the granting of land-use rights within the industrial park. 130 As a result, DOC found that this provision of land-use rights was de jure specific because the land-use rights within the industrial park were limited a designated geographical region pursuant to 19 U.S.C § 1677(5A)(D)(iv). DOC found that the provision of land-use rights was a financial contribution of a "good or service," explaining that the CVD Preamble specifically contemplated land-use rights as "goods or services" under 19 C.F.R. § 351.51 l(a)(2)(iii).
131
In determining the appropriate benchmark, DOC found that a tier one benchmark was not appropriate because there was no private land ownership in China resulting in the distortion of Chinese land prices.
132 DOC also looked to tier three benchmarks but found that due to government involvement, as well as the widespread and documented deviation from the authorized methods of pricing and allocating land, the purchase of land-us rights in China is not conducted in accordance with market principles. 133 As a result, DOC was left with only the tier two (world market price) benchmark. 125 . Circular Welded Pipe from China, supra note 102, at Issues and Decision Memorandum cmt. 7. 126. Off-the-Road Tires from China, supra note 107, at Issues and Decision Memorandum 11. As benchmarks, DOC used each company's monthly weighted average import prices of natural and synthetic rubber and purchases of privately produced domestic natural and synthetic rubber, where available.
127 Because there is no world market price for land, DOC reviewed the choices respondents made in determining where to locate their factory.134 DOC found that producers consider a number of markets, including Thailand, as an option for production bases in Asia beyond China. 135 Although respondents suggested Indian land prices as a benchmark, DOC noted that there was no evidence that India competes directly with China in attracting producers and determined not to use the land benchmark prices from India because there was no record evidence that land prices from India were comparable to land values in China. Petitioners suggested Taiwan land prices as a benchmark.136 DOC found, however, that "Taiwan is not economically similar to China." 137 As a result, DOC found that the price information for land in Thailand was the best and most appropriate information on the record of this investigation to use as its land benchmark.
d. The Application of DOC's Change In Ownership Methodology
In Off-the-Road Tires from China, DOC applied, for the first time since modification, its change in ownership (CIO) methodology.
138 DOC found that the company purchased by the respondent was an SOE at the time of the CIO and that the transaction was not at arm's length or for fair market value. 139 As a result, the transaction did not extinguish the non-recurring subsidies provided to the SOE prior to the CIO, and the DOC attributed the subsidies to the new company.' 40 Specifically, DOC attributed the debt forgiveness and forgiveness of loan guarantees received by the purchased SOE to the respondent. In addition, DOC found that the government provided the respondent with land for less than adequate remuneration.
The respondent argued that the government relinquished its shares in previous company years prior to the CIO and that there was no government control.' 4 ' DOC found that the government retained a significant level of control over the company and that there was a rebuttable presumption that village committees were authorities. 142 Thus, the requirement of complete relinquishment of government control was not met.
143
DOC also found that the transaction was not at arm's length because the chairman of the prior company represented both the buyer and seller in the auction of equipment, and the employee-owners had interests in the successful completion of the transaction.
144
DOC found that what was significant was "whether the buyer and seller each acted in its own interests and the interests of the buyer and seller were independent of each other. in 1997,151 to ensure that DOC's analysis in calculating a dumping margin focused on the party setting the price of subject merchandise when it subcontracted the manufacture of such merchandise to another company. The U.S. Court of International Trade (CIT), however, recently interpreted the regulation as having the unintended effect of bestowing the status of "foreign manufacturer" or "producer" upon parties in the United States that otherwise would have assumed the status of purchasers of subject merchandise.
152
DOC stated that the CIT's interpretation could restrict the exercise of DOC's discretion and result in DOC identifying the wrong entity as the seller of subject merchandise. Moreover, DOC determined that the CIT's interpretation confounds the Department's ability to determine instances of dumping by examining the price at which the merchandise is first sold in the United States.
3
DOC also determined that the proper application of the law would be thwarted if a party that "customarily assumes the status of a 'purchaser' is bestowed with the status of 'foreign manufacturer' or producer."' 54 If such an event occurred, DOC would have no basis upon which to make antidumping duty determinations because the actual consumer would be considered the "foreign producer" without making any sales of subject merchandise. As a result, DOC found that it could not calculate a dumping margin because there would be no sales to compare, or its margin calculation could be distorted or miscalculated because the incorrect U.S. sales were identified as the relevant sales under the regula- tion. 155 In addition, purchasers bestowed with the status of "foreign manufacturer" or producer would incorrectly obtain the right to appeal DOC's antidumping determinations as interested parties.
1 56 DOC found these effects inconsistent with its intentions and statutory mandate to provide relief to domestic industries suffering material injury from unfairly traded imports. DOC determined that immediate revocation was necessary to ensure the proper and efficient operation of the antidumping law and to provide the relief intended by Congress. DOC stated that it was "not replacing this regulation with a new regulation," but "is returning to a case-by-case adjudication, until additional experience allows the Department to gain greater understanding of the problem." 8 DOC explained that, at the time it promulgated these regulations on May 19, 1997, it had never performed a targeted dumping analysis and had no departmental experience on the issue. 1 59 Thus, DOC determined that it "may have established thresholds or other criteria that have prevented the use of this comparison methodology to unmask dumping, contrary to the Congressional intent" and found that the immediate revocation of the provisions would facilitate the proper and efficient operation of the antidumping law.
160
The Tariff Act of 1930, as amended, directs DOC normally to calculate dumping margins for comparable merchandise by one of two methods: (1) by comparing weightedaverage normal values to weighted-average export prices (i.e., the average-to-average method); or (2) by comparing the normal values of individual transactions to the export price of individual transactions (i.e., the transaction-to-transaction method).
16 1 There is an exception which may be used to prevent the masking of certain types of dumping, i.e., targeted dumping. When DOC finds that there is a pattern of export prices for comparable merchandise that differ significantly among purchasers, regions, or periods of time, and where such differences cannot be taken into account using one of the two preferred methods, DOC can invoke the exception and compare the weighted average of the normal values to the export price of individual transactions (i.e., average-to-transaction methodology) 162 Because DOC did not have the benefit of any departmental experience on the issue of targeted dumping at the time of promulgation, the regulatory provisions add additional criteria beyond the scope original sections in the Tariff Act. Specifically, 19 C.F.R.
§ 35 1.414(0 and (g) established certain criteria for analyzing targeted dumping allegations and were intended to clarify when the average-to-transaction methodology would be used. 163 DOC explained that these provisions may have prevented the use of the averageto-transaction methodology to unmask dumping. Moreover, 19 C.F.R. § 351.301(d)(5), which established the deadline for submitting allegations, may have established an impractical deadline. Thus, these sections would act to deny relief to domestic industries suffering material injury from unfairly traded imports, an effect contrary to DOC's intention in promulgating the provisions and inconsistent with its statutory mandate to provide relief to domestic industries materially injured by unfairly traded imports. As a result, DOC determined that immediate revocation necessary to ensure the proper and efficient operation of the antidumping law and to provide the relief intended by Congress.
C. COURT OF INTERNATIONAL TRADE AND COURT OF APPEALS FOR THE FEDERAL

CIRCUIT CASES
There were few important precedential trade cases in 2008. Although there were a healthy number of cases at both the Court of Appeals for the Federal Circuit (CAFC or Federal Circuit) and the CIT, most of them were of interest to the parties only, as they generally represented the application of long-standing trade-law doctrines. A few cases, however, will have some long-standing impact, as briefly summarized below.
Fraud-in-the-Proceeding Cases
A recent recurring issue has been the authority of DOC and the International Trade Commission (ITC or Commission) to take steps to deal with previous investigations that turn out to have been tainted by fraud. Both the CAFC and the CIT dealt with this issue in 2008.
In Tokyo Kikai Seisakusho, Ltd. v. United States, 164 the Federal Circuit faced a situation where DOC used its changed circumstances review provisions as a means of reconsidering previously completed administrative reviews. The issue arose because DOC had concluded that its previous partial revocation of an antidumping duty order with regard to Tokyo Kikai was tainted because the company had provided false information during previous reviews. 165 The Federal Circuit upheld DOC's novel use of the changed circumstances review procedures. The court acknowledged that the changed circumstances review statute only provided three situations where such reviews could occur and that the list did not include rectifying fraud. The court, however, concluded that the "power to reconsider is inherent in the power to decide," especially when the agency has exercised its power "to protect the integrity of its own proceedings from fraud."166 The court concluded that, absent a statutory bar to such a review, DOC could take actions such as reinstating a partially revoked order, even if not explicitly authorized to do so, to rectify fraudulent activity. A few months later, the CIT reached a similar result, underscoring the flexibility that the agencies are granted in this area. In Elkem Metals Co. v. United States, 16 7 the CIT issued what should be its last determination regarding the ITC's treatment of the U.S. ferrosilicon industry, which had been engaged in a price-fixing conspiracy that had illegally raised prices during part of the period of investigation considered by the ITC in its original injury determination. In previous rulings in the same case, the CIT had held that the ITC had the authority to reconsider rulings that were tainted by the illegal actions of petitioners. The only issue in this case was whether the ITC's determination on remand that any observed underselling was due to artificially high U.S. prices the illegal conspiracy raised was supported by substantial evidence. The Court found that the Commission had articulated a reasonable rationale for excluding any price comparisons during the period when the conspiracy to raise prices was occurring, and that it was reasonable for the Commission to conclude that "underselling was not pervasive over the entire [period of investigation]" as a result. 1 68 Although it took four remand determinations, the end result was a ratification of an ITC decision to take steps to remedy a record tainted by an illegal conspiracy, thereby obscuring the true state of the U.S. industry.
Appeals of ITC Cases
CIT again revisited the frequent topic of how to apply the causation standard in NSK Corporation v. United States. 169 The case involved the second sunset review of the ball bearings orders, which the ITC had concluded should not be revoked because doing so would lead to the continuation or recurrence of material injury. 170 The respondents argued that the Commission should have extended the Federal Circuit's holding in Bratsk Aluminum Smelter v. United States that in cases involving commodity products the Commission had to "explain why the elimination of subject imports would benefit the domestic industry," rather than non-subject imports, 171 to sunset reviews. The CIT agreed that this was a reasonable formulation of the statute, which contains an "implied element of causation,"' 172 thereby making application of the basic Bratsk principle proper in a sunset review.173 In the end, the CIT returned the case to the ITC, due to a blatant inconsistency in the Commission's treatment of the continuing role of subject imports in the U.S. market. In previous cases, the Commission had stated that an increase in subject imports following the order indicates that material injury is unlikely to occur if the order were revoked because the imports were able to compete even without dumping. In the case before the Court, however, the Commission reached the opposite conclusion, finding that the "ongoing and significant presence of subject imports in the U.S. market demonstrates the continued importance of the U.S. market to subject producers and further shows that 167 Stating that it had to "question the disparate treatment of similar findings from one sunset review to another," the Court sent the case back to the Commission for reconsideration, taking into account the need to apply the Bratsk analysis as well as providing a more comprehensive discussion of supply conditions.
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Just two weeks later, the Federal Circuit issued another case interpreting the Bratsk requirement-this time in an investigation. In Mittal Steel Point Lisas Ltd. v. United States, the Federal Circuit held that the Bratsk case did not require that the Commission engage in a future-looking inquiry regarding whether an order on a commodity product would "lead to the elimination of those goods from the market in the future or whether those goods would be replaced by goods from other sources."' 176 The CAFC, instead, clarified that Bratsk requires the Commission to determine whether, during the period of investigation, injury was fairly traceable to the presence of unfairly traded subject imports, or whether their absence would merely have meant that non-subject imports would have taken their place. Thus, the CAFC clarified that the "focus of the inquiry is on the cause of injury in the past, not the prospect of effectiveness in the future."
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In other cases of interest, the CIT held that: " The Commission had not erred by issuing a negative final determination in the second sunset review of cut-to-length steel plate, thereby revoking the orders on plate from Australia, Belgium, Brazil, Canada, Finland, France, Germany, Japan, Korea, Mexico, Poland, Romania, Spain, Sweden, Taiwan, and the United Kingdom;1
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" The statute allowed for the possibility that different Commissioners might rely upon separate rationales in reaching a determination, and the Commission did not err by retaining the order on Romanian small-diameter carbon and alloy seamless standard, line, and pressure pipe even though some of the Commissioners evaluated Romanian pipe on a cumulated basis and others evaluated it individually;1 79 * The Commission's finding that there was unlikely to be significant shifting of imports to the United States was reached using a reasonable methodology that showed that U.S. prices were in line with global prices, and the determination to revoke the orders on silicon metal from Brazil and China would not lead to a continuation or recurrence of material injury was supported by substantial evidence; 80 * The Commission had failed to provide sufficient evidence to support its finding that the U.S. saw blade market was divided into different segments that resulted in attenuated competition with imported diamond saw blades, and the ITC had to reconsider its finding that subject imports were not a cause of material injury to the U.S. The Commission properly used its normal methodology of evaluating negligibility using a quantity-based measure, since the products at issue were relatively uniform, and the Commission had not erred by finding that certain lined paper school supplies from China, India, and Indonesia were causing material injury.I 8 2
Appeals of DOC Determinations
With many recent antidumping cases involving products from China, the special rules involving how margins should be calculated for non-market economies have been the subject of much litigation in recent years. In some cases, these rules spill over into seemingly unrelated cases, as occurred in Husteel Co. v. United States, where Korean producers of oil country tubular goods protested DOC's decision to leave out of their margin calculation any sales that were made while knowing that the final destination would be in China. DOC had taken this approach on the grounds that these sales would not be representativc because a sale ultimately intended for a Chinese company would be tainted since it was not negotiated "on the basis of market principles."1 8 3
The CIT had a number of problems with this approach. Its chief issue was that DOC's presumption that any sales to Chinese companies are unrepresentative was inconsistent with DOC's practice in cases directly involving non-market economy producers, where DOC "regularly calculates normal value using price data from sales between market-economy sellers and nonmarket-economy buyers."184 The Court also found it troubling that DOC was applying its presumption in the case at hand, in that the sales at issue were in fact "between two independent entities both operating in a market economy," with the ultimate sale to a Chinese company only to occur later. 185 Finally, the Court noted that DOC had not even considered the possibility that the sales could have occurred based upon global prices and thus presumptively were not even distorted at all. 1s6 The CIT accordingly remanded the case for reconsideration by DOC.
Also of interest was the CIT's determination in Canadian Wheat Board v. United States,' 87 which involved the question of whether DOC is required to order the refund of all duties collected after it has revoked an order. Much of the argumentation of the case was devoted to the issue of whether the Court had jurisdiction to hear the action. Once it had settled the question of jurisdiction, the Court had little difficulty finding that its earlier decision in Tembec, Inc. v. United States' 88 compelled it to find that where the ITC issues a negative injury determination, DOC is required to refund all duties where liquidation is still suspended.1s 9 In other significant opinions, the CIT held that:
The standard for determining whether a product is "later-developed merchandise" and hence can be included within the scope of an antidumping or countervailing DOC is entitled to corroborate a margin calculated on the basis of "adverse facts available" with the highest margins calculated in an earlier review. Although the Court found it "troubling" that the margin so corroborated was nine times higher than the overall margin from the earlier review, it reluctantly concluded that it had to allow the approach due to a binding precedent from the Federal Circuit; 19 ' and DOC is justified in changing its methodology from a prior administrative review. Aany claim that the respondent had detrimentally relied upon the old methodology was meaningless where the change was necessitated by the failure of the respondent's affiliated supplier to provide requested information. 
Assessment/Duty Rulings
The long-simmering issue of whether the Continued Dumping and Subsidy Offset Act (commonly referred to as the Byrd Amendment) can be applied to NAFTA signatories finally received an answer from the Federal Circuit. The Byrd Amendment provided that final antidumping and countervailing duties were to be distributed to U.S. producers of the like product that supported the prosecution of the actions leading to the orders. Although the Byrd Amendment has been repealed, it has caused the distribution of billions of dollars of collected duties to U.S. industries, and hundreds of millions of dollars in previously collected duties still remain to be distributed.
When Congress passed the NAFTA, it included a provision (Section 408) that stated that any amendment to Title VII of the Omnibus Trade and Competitiveness Act of 1988 "shall apply to goods from a NAFTA country only to the extent specified in the amendment." 1 93 Because the Byrd Amendment contained no mention that it applied to NAFTA countries, certain Canadian interests, including the Canadian Wheat Board (among others), brought suit to bar distributions of duties imposed on their products.1 94 The Federal Circuit ruled in their favor in Canadian Lumber Trade Alliance v. United States. The key issue in that case was whether the Canadian interests had standing. The Federal Circuit found that since the distribution of duties to the North Dakota Wheat Commission, which engaged in promotional activities designed to take market share from Canadian wheat producers, caused a "competitive" injury, there was standing for the Canadian Wheat Board to sue. 195 The Federal Circuit further found prudential standing, in that the Canadian Wheat Board was within the "zone of interests" protected by Section 408.196 Once the CAFC found that there was standing, it easily determined that the Byrd Amendment's failure to mention any of the NAFTA countries meant that it could not necessarily apply to products from those countries. The CAFC also announced an important exception to the normal rule that the assessment of duties is set once Customs has liquidated an entry. This rule is nearly always followed because it allows for finality in the assessment of duties. The Federal Circuit held in Shinyei Corp. of America v. United States that the need for finality is superseded in the limited circumstance where liquidation occurred at the wrong rate due to Customs or DOC error. 198 
Procedural Rulings
This year saw the usual grab bag of procedural and jurisdictional rulings bearing on the authority of the trade courts to hear cases and provide meaningful relief. Trade practitioners, ever fearful of missteps that can inadvertently doom an appeal, will be parsing these cases carefully to avoid needless mistakes.
One key issue addressed by the Federal Circuit was the circumstance under which a party can seek a review when all entries at issue have been liquidated. For several decades, this basic issue had seemed to have a ready answer: if all entries covered by an appeal have been liquidated, then the CIT lacks jurisdiction to entertain a direct appeal of the agency's determination since it would not be possible to effectuate the Court's judgment on any of the entries at issue.
In Gerdau Ameristeel Corp. v. United States, the Federal Circuit provided clarification of an important exception to this rule. Gerdau brought action seeking judicial review of DOC's finding of a de minimis dumping margin for the Sixth Review, even though all affected entries had been liquidated (due to Gerdau's failure to seek an injunction preventing liquidation). Gerdau claimed that the case was not moot because it "would have the tangible consequence of averting revocation of the Antidumping Order after the Seventh Review" (which could occur if DOC issued a third consecutive de minimis margin in the Seventh Review after previously doing so in the Fifth and the Sixth). 199 The CAFC agreed with Gerdau. The Court distinguished the prior rulings by noting that hearing the action at hand "can have a significant effect on a legal interest distinct from the particular imports subject to the Sixth Review." 200 Thus, because the CIT "can provide meaningful relief," the Federal Circuit ruled that the CIT had erred by dismissing the case as moot.
1
The CIT also issued some other important jurisdictional and procedural rulings, including determinations that: * An intervenor can join an action, even if it expands the number of entries affected by the case, so long as the addition of a new party does not add any new legal issues for the court to decide; The issue before the Supreme Court is whether the DOC correctly ruled that it could apply the antidumping duty law, which applies only to "sales" of "merchandise," to sales transactions where energy supply companies (utilities) provide feed uranium and only pay in cash for the service of enrichment. Much of the oral argument centered on the issue of whether the DOC treated services transactions inconsistently and whether the treatment of feed uranium as fungible by both the enrichers and the utilities meant that the return of different uranium than what was originally provided turned the delivery of the final product into a transfer of ownership over feed uranium to enrichers, lending credence to the argument that enrichers engaged in the sale of goods. Oral argument took place on November 4, 2008, and a decision is expected in 2009.
V. Legislative Activity
Developing countries were the big winners in this year's small flurry of legislative activity. Trade preference programs benefiting over 130 developing countries were extended and modified just as they were about to expire. But the movement on trade preference programs stands in stark contrast to the lack of progress on three pending FTAs and other trade-related legislation. A forty-eight hour showdown between President Bush and Congress over the Colombia free trade agreement took a surprising and unprecedented turn, leaving the fate of the agreement in limbo. The Panama and Korea agreements never made it to Congress, and various trade enforcement initiatives got mired in committee. cussed below, the only notable activity with regard to these agreements was President Bush's attempt to force a Congressional vote on the Colombia Free Trade Agreement, which ultimately failed when the House of Representatives changed the "fast track" rules. Trade promotion, or fast track, authority allows for expedited consideration of trade agreements. 207 Once an implementing bill is formally introduced, Congress has ninety legislative days to act. The fast track rules do not permit amendments in Committee or floor action, and they require a straight "up or down" vote. While the "fast track" procedures for Congressional actions during the ninety-day period are set forth in the statute, these procedures are actually House and Senate rules and as such, can be modified at their discretion. 208 On April 8, 2008, without prior Congressional acquiescence, President Bush formally submitted to Congress the United States-Colombia Trade Promotion Agreement, along with the implementing legislation and a statement of administrative action.
2 0 9 Congressional leaders reacted negatively to President Bush's disregard of the unwritten, but established ,protocol that the President not trigger the ninety-day clock until the Congressional leadership indicates it is ready to receive the agreement. 2 i Two days later, the House of Representatives voted to "not apply" the procedural requirements that the House act on the implementing legislation, 2 11 and thereby essentially put the Colombia free trade agreement on hold.
B. TRADE PREFERENCE PROGRAMS
The United States maintains various trade preference programs that benefit developing countries around the world. As discussed below, Congress extended multiple programs that were set to expire in 2008.
Under the Andean Trade Preferences Act (ATPA), the United States extends special duty treatment to imports from Bolivia, Colombia, Ecuador, and Peru that meet domestic content and other requirements. The Generalized System of Preferences (GSP) program also was extended. Under the GSP program, the United States provides preferential duty-free entry for more than 4,600 products from over 130 designated beneficiary countries and territories in the developing world. 219 Set to expire on December 31, 2008, the GSP program was reauthorized and extended until December 31, 2009.220 Other programs, such as the African Growth and Opportunity Act (AGOA) and CAFTA-DR Act, were modified to enhance access to the U.S. market for certain textiles and apparel products. Under AGOA, the United States extends preferential trade benefits to sub-Saharan African countries pursuing political and economic reform.
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' The changes to AGOA include a repeal of the "abundant supply" provision to ensure that least-developed AGOA countries can use third country fabric in apparel qualifying for duty-free treatment and a reinstatement of Mauritius' eligibility to use third country fabric in parel products from the Dominican Republic, which use U.S. fabric and limited amount of third country fabric, to enter the U.S. market duty-free. 224 The Haitian Hemispheric Opportunity through Partnership Encouragement (HOPE) Act 2 25 also was modified to simplify the rules for allowing Haitian apparel to qualify for duty-free access to the U.S. market. 22 6 Additionally, under the HOPE Act, a new labor monitoring mechanism was added and preferential treatment for apparel imports was extended until September 30, 2018.227 Preferential access for certain textile and apparel products under the Caribbean Basin Initiative (CBI)228 also was extended until September 30, 2010.229 C. LooK AHEAD TO 2009 Over the course of the coming year, the new 111 th Congress will likely tackle a series of contentious trade-related legislative initiatives left unaddressed by the previous Congress. Those initiatives include consideration of whether undervaluation of foreign currency visa-vis the U.S. dollar is actionable under the antidumping or countervailing duty laws; trade adjustment assistance; trade enforcement legislation, including proposals to codify the DOC's authority to apply the countervailing duty law to nonmarket economy countries; limiting presidential discretion in Section 421 China safeguard measures; and establishing the position of chief trade enforcement officer in the Office of the U.S. Trade Representative. In short, 2009 looks to be a busy year for the new Administration and the new Congress. 
